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Bona Fide Occupational Qualifications
	
In a world, with an overabundance of litigation and political correctness, we find laws with more flexibility of standards that have the potential to be altered by cases that are defined in a court of law. The arguments surrounding this area of law are narrowly restricted to limited instances and not very reliable. 
Bona Fide Occupational Job Qualifications (BFOQs) are the employment qualifications that the law allows employers to take into consideration while making hiring and retention decisions. The law requires that the employment qualifications be concerned with an essential job duty that is a necessary part of business operation. Under the BFOQs, employers are legally allowed to hire employees based on sex, age, ethnicity, or national origin if there is sufficient proof that the aforementioned qualifications are an essential job duty or bona fide job qualifications. Although Title VII of the Civil Rights Act of 1964 prohibits the employers from making any form of discrimination against employees, the law provides exemptions where the employer is allowed to discriminate based on the nature or kind of the job (Schachter, 2013).
Bona fide occupational qualification is a term in employment law with several variations depending on the country one is in such as bona fide occupational qualification (BFOQ) in the United States or bona fide occupational requirement (BFOR) in Canada. Basically, it is a quality where an employee is allowed to make reserved considerations when it comes to hiring and retentions decisions in an organization. In another context it would be considered as discrimination as it violates the civil rights employment laws but in this case it is an allowed exemption. In the United States the BFOQ defense is found in both the employment discrimination law and the Title VII of the Civil Rights act of 1964 (Cavico, F. J., & Mujtaba, B. G. (2016). Depending on the job description, it allows discriminating against religion, gender, national origin or age but it does not give provision of against race or color as it plays a role in the overall productivity of the occupation.
Employers are permitted to value specific candidate qualifications during the candidate pre-employment process. When an employer has to defend against a discrimination claim and attempts to use Bona Fide Occupational Qualifications as a defense claim, they must show that it would be detrimental to the operation of the daily operation of the business to retain or hire a candidate or potential candidate for employment. Thus proving that the reason for disqualification is based on the fact that they would not be able to safely or efficiently perform the required job duties. Also if it affects the essence of the business. Hiring an employee on a prohibited characteristic as such “customer preference” is unlawful. The employer must prove they are attempting to maintain a balance of operational functions within the business. There is a two-prong test process to establish Bona Fide Occupational Qualifications. 
What is not allowed are factors based on race, sex, age or national origin under the Civil Rights Act of 1964 Title VII discrimination. There are no exceptions concerning Bona Fide Occupational Qualifications for race discrimination under any circumstances. Keep in mind even a job posting or announcement can violate these laws. By adding comments like “seeking females only” or recent college graduates” can discourage others from applying and is discriminatory (Monahan, 2013). 
Here are a few examples of Bona Fide Occupational Qualifications that would not prevail in court.Someone who applies for a position driving a bus which is visually impaired. The candidate does not meet the minimum requirements and would not prevail in a court case filed for discrimination. Candidate applied for, again a bus driver position and is over 40 years old. The employer stated that because of Bona Fide Occupational Qualifications concerning the fact that the older a driver is, the higher the risk of injury and due to the highest degree for the safety of the passengers it was not an age discrimination violation. They felt that if an accident was to occur and the driver needed to attend to the needs of passengers, the driver would be less likely to do so as the driver would be more likely to have traumatic injuries at a higher age (Manley, 2009).
Another area that can be translated interestingly is language competency. If a job requires a candidate to be bi-lingual, for example, an ambulance driver in Los Angeles needs to speak Spanish it would not be classified as a race or national origin discrimination violation. Being disqualified because you do not speak Spanish will not hold up in a court of law. The position requires that EMT personnel be able to Spanish speaking personnel to provide proper medical care in a traumatic situation and must be able to communicate with said, injured person.  Without the ability to deliver the level of care is hugely compromised. 
Have you ever boarded an airplane and wondered how old the pilot was? It is something to consider. The pilot holds everyone’s life in their hands and potentially hundreds of others if they had an issue that caused an emergency landing that kills farm animals, innocent passengers, and people on the ground and let’s not overlook the pilot that had a heart attack and crashed into the open sea, killing 25 passengers.

Of course, we must mention the pilot who was arrested for domestic violence and just a few hours later stole his employers 525 Jet and proceeded to crash it into his own home. The pilot died in the crash and luckily his wife and son were able to escape and survive. How can these types of intentional and unintentional collisions be prevented? Sticking to the standard of psychological testing for pilots and adhere to age restrictions. The psychological testing aspect is an international concern as we hear about a pilot who was deemed in need of psychological support, the German co-pilot who was accused of intentionally crashing an A320 jet into the Swiss Alps killing himself and 150 passengers due to depression that he has suffered since 2009.  All Captains of the sky are to retire from piloting by 60 years old and are more than welcome to enter into a flight engineering position as they hold a wealth of flight and plane information that can determine crash causes and potential changes to airplanes to make them safer for everyone. 
In mental health and correction facilities there is a different framework as wards that are gender segregated communal areas should they be required for the safety of everyone, teammates, candidates, and prisoners? In most states, a staff member of the same sex must be on duty in the facility during every shift to attend to bathing, dressing or personal needs (Massengill, 2007). 
The Bona Fide Occupational Qualifications principle takes into consideration the employing of people focused around race, sex, age, and national root if these attributes are Bona Fide Occupational Qualifications. This is a special case and complete barrier to Title VII of the Civil Rights Act of 1964 which ensures workers from separation focused around religion, sex, age, national source and color at the work environment. To make the barrier of Bona Fide Occupational Qualifications, a manager must demonstrate the prerequisite is important to the achievement of the business and that a determinable gathering or class of workers would be not able to perform the employment securely and productively. A management ought to show a need for a certain kind of specialists on the grounds that everything others don't have notable attributes important for business achievement. However the head honcho's inspiration for barring the ensured class is not huge in assessing the BFOQ safeguard.
Anyone asserting a BFOQ defense has the burden of proving that (1) the age limit is reasonably necessary to the essence of the business, and either (2) that all or substantially all individuals excluded from the job involved are in fact disqualified, or (3) that some of the individuals so excluded possess a disqualifying trait that cannot be ascertained except by reference to age.4 0
The EEOC regulation goes on to state that " if the employer's objective in asserting a BFOQ is the goal of public safety, the employer must prove that the challenged practice does indeed effectuate that goal and that there is no acceptable alternative which would better advance or equally advance it with less discriminatory impact." (Rhodes, 2010).
We all know Hooters Restaurants, and the costumes the require employees to wear. They are allowed to hire busty, physically fit females who are extremely attractive based on Bona Fide Occupational Qualifications it is legal as it would undermine the essence of the business. Imagine going into Hooters, and a 400-pound guy came to your table to take your order? In those adorable costumes. Not at all what you expected? 

In Andrea’s case it is understandable how she would consider this as a discrimination claim, but at the same time, the employer requires employees to come in contact with violent, aggressive and seriously inconsiderate of others well-being. Convicted rapists, murders, kidnappers and many call the prisons slaughterhouses and palaces of pain. Therefore the Bona Fide Occupational Qualifications does apply as Andrea would put herself and everyone else in imminent danger when not if but when a volatile act would occur. 
I do not feel Andrea would prevail in court by a discrimination claim. If she has a crafty attorney, she might be able to pull it off. If the attorney shows that she can prove that Andrea can perform the required job duties sufficiently there may be a chance to gain a positive outcome in her case. My advice is to apply to other positions in the correctional realm that does not have the restrictions the corrections officer does.
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